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RECOMVENDED ORDER

On June 12-15, 2001, an adm nistrative hearing was held
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Johnston, Adm nistrative Law Judge (ALJ), Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioners: Terrell Arline, Esquire
1000 Friends of Florida
808 Greenbriar Drive
Lake Park, Florida 33403

For Respondent: Shaw P. Stiller, Esquire

(DCA) Department of Community Affairs
2555 Shumard Gak Boul evard
Tal | ahassee, Florida 32399-2100



For Respondent: Thomas G Pel ham Esquire
(Village) Thomas G. Pel ham Law O fices

909 East Park Avenue

Tal | ahassee, Florida 32301-2646

For Intervenor: M chael P. Donal dson, Esquire
Carlton Fields, P.A
215 South Monroe Street, Suite 500
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue in this case is whether the Future Land Use Map
(FLUM Amendnent, LUPAL-2000/04, adopted by the Vill age of
Wl lington (Village) on Decenmber 12, 2000, by ordi nance
nunmbers 2000-27, 2000-30, 2000-31, is "in conpliance" as
defined in and required by the "Local Government Conprehensive
Pl anni ng and Land Devel opnment Regul ati on Act," Chapter 163,
Part Il, Florida Statutes (the Act).

PRELI M NARY STATEMENT

After review by the Departnent of Community Affairs
(DCA), the Village's FLUM Anendnment was determned to be "in
conpliance."” DCA published a Notice of Intent to find the
amendnment in conpliance on February 7, 2001.

On February 12, 2001, 1000 Friends of Florida (Friends)
and Audubon Society of the Everglades, Inc. (Audubon) filed a
Petition for Formal Adm nistrative Hearing (Petition) under
Section 163.3184(9). (All citations to sections are to the
2000 codification of the Florida Statutes; all rule citations

are to the current Florida Adm nistrative Code.) DCA referred



the Petition to DOAH under Section 120.57(1). At DOAH, it was
gi ven Case No. 01-0781GM and assigned to the undersigned ALJ;
an Initial Order was entered on February 27, 2001.

On March 5, 2001, the Village filed a Motion to Disniss
Petition for Formal Adm nistrative Proceedings for Lack of
Standing (Mbtion to Dismss). The Village and DCA al so
responded to the Initial Order, and Petitioners filed a Demand
for Expeditious Resolution under Section 163.3189(3).

Wth the consent of all parties, a hearing was schedul ed
on the Motion to Dism ss for March 13, 2001. On March 13,
2001, Petitioners also filed a Motion for Protective Order
(not to be required to disclose the identity of their
menbers), and the parties consented to consideration of
Petitioners' Mdtion for Protective Order at the hearing.

After oral argunent, the parties requested and were given
the opportunity to file additional authorities and argunent,
which were filed by DCA and the Village. After consideration
of all witten and oral argunment, the Mdtion to Disnm ss was
granted with | eave to amend. It was ruled: (1) the Petition
did not allege that either Friends or Audubon, as individual
entities, met the definition of "affected person” in Section
163.3184(1)(a); and (2) if an association itself does not neet
the definition of "affected person” in Section 163.3184(1)(a),

it must prove that a substantial nunmber of its nmenbers do, as



suggested by Florida Hone Builders Ass'n v. Dept. of Labor and

Enmpl oynent Security, 412 So. 2d 351 (Fla. 1982), in order to

prove "associational standing." Petitioners' Mtion for

Protective Order was granted under National Rifle Association

of America, Inc. v. City of South Mam , 774 So. 2d 815 (Fl a.

3d DCA 2000), with National Rifle's caveat that Petitioners

m ght not be able to prove "associational" standing if they
refused to disclose at | east enough information both to prove
essential standing allegations and to allow their adversaries
to test the truthful ness of those allegations.

Schedul i ng of final hearing also was di scussed at the
hearing on March 13, 2001. Petitioners wthdrew their Demand
for Expeditious Resolution, and the parties agreed to final
hearing in Wellington, Florida, on May 8-11, 2001. Separate
Noti ce of Hearing and Order of Pre-hearing Instructions were
i ssued on March 20, 2001.

On April 5, 2001, Pal m Beach Pol o Hol di ngs, Inc. (Polo)
filed a Petition for Leave to Intervene, which was granted.

On April 12, 2001, the Village filed an Unopposed Motion
for Continuance, and Petitioners filed their First Amended
Petition on April 16, 2001. Final hearing was reschedul ed for
June 12-14, 2001.

On May 24, 2001, the Village filed a Motion to Dism ss or

Motion for Sunmmary Final Order Based on Lack of Standing, and



DCA filed a response in support. The Mdtion to Dism ss or
Motion for Summary Final Order for Lack of Standing argued
that Petitioners' clainms to "associational" standing should be
di sm ssed because they still refused to disclose the identity
of their nmenbers and that Petitioners' clainms to individual
standi ng shoul d be dism ssed because Petitioners could not
establi sh ownership or operation of a business within the
Village (or the other requirenments under Section
163.3184(1)(a) of "owning property" or "residing"” in the
Village). Petitioners filed a response in opposition.

The Village, DCA, and Polo also filed a Joint Mdtion in
Li m ne on May 31, 2001. The Joint Motion in Limne requested
excl usi on of evidence or testinony relating to consistency or
conpliance with the environmental permtting standards and
criteria of the South Florida Water Managenment District
(SFWWD). Petitioners filed a response in opposition, citing
Section 163.3177(6)(d) (stating that the |land uses identified
on the Iand use map or map series contained in the future | and
use elenment "shall be consistent with applicable state | aw and
rules.")

The Motion to Dismss or Motion for Summary Final Order
for Lack of Standing was heard on June 1, 2001, and taken
under advisenent. The Village then scheduled a hearing on the

Joint Mdtion in Limne and a pre-hearing conference for



June 7, 2001. In addition, the Village and Polo filed a
Motion in Limne Regarding Petitioners' Associational Standing
or Alternative Mtion for Continuance, Mtion to Conpel
Di scovery and/or Mdtion to Dism ss as to Associ ati onal
St andi ng on June 6, 2001, and requested that it also be heard
on June 7, 2001. Petitioners filed a response in opposition
to this last notion at the hearing and pre-hearing conference
on June 7, 2001; in part, the response offered as a conprom se
to provide redacted |lists showing mailing addresses with zip
codes corresponding to the Village but not disclosing street
nunbers or otherw se identifying the addresses.

At the hearing and pre-hearing conference on June 7,
2001, ruling on the Motion to Dism ss or Mtion for Summary
Final Order for Lack of Standing was announced. The notion
was granted as to "associational" standing for two reasons:
(1) the undi sputed evidence was that no nenmber of either
Fri ends or Audubon "submtted oral or witten coments,
recommendati ons, or objections” so as to be "affected persons”
under Section 163.3184(1)(a); and (2) notw thstanding their
offer to provide redacted mailing lists, Petitioners still
refused to identify their nmenbers. (Petitioners were given
t he opportunity to proffer their redacted |lists as exhibits at
final hearing.) As a result of this ruling, the Mdtion in

Li m ne Regarding Petitioners' Associational Standing or



Alternative Mtion for Continuance, Mdtion to Conpel Discovery
and/or Motion to Dism ss as to Associ ational Standing becanme
noot. The notion was denied as to individual standing because
sunmary di sposition was not appropriate as to that issue.

After argunent at the hearing on June 7, 2001, the Joint
Motion in Limne was denied but it was ruled that Section
163.3177(6)(d) did not require consistency of the FLUM
Amendment with SFWMD standards, criteria, and permts. (It
al so was ruled that Section 163.3177(6)(d) m ght have
application if, for exanple, a state law or rule prohibited a
residential |and use designation for |Iand containing wetl ands
or if a conprehensive plan anmendnment defined wetlands or a
wet | and val ue contrary to state |law or rule; but no such
i ssues were raised in this case.)

At the pre-hearing conference on June 7, 2001, it was
i ndi cated that an additional day of hearing nay be necessary,
and June 15, 2001, was added to the final hearing cal endar.
The parties' Pre-hearing Stipulation was filed |ater on
June 7, 2001.

At final hearing, the rulings announced on June 7, 2001,
were confirmed and clarified. After opening statenents, Joint
Exhibits 1-3 were admtted in evidence, and Petitioners
presented the testinony of: Terri Bates, who testified as an

expert in environmental resource permtting, surface water



managenent permtting, dredge and fill permtting, and
wet | ands ecol ogy; Hel ge Swanson, who testified as an expert in
conpr ehensi ve pl anni ng, environnental planning and permtting,
and environnmental permtting; Charles Pattison, AlCP,
Executive Director of Friends, who testified as an expert in
conprehensi ve planning and testified about the standi ng of
Friends; and Rosa Durando, who testified as a |lay person about
the history of the subject of the FLUM Amendnent and about
Audubon’s standing. Petitioners also had the foll owi ng
Petitioners' Exhibits admtted in evidence: 7-12; 14; 17-18;
20- 26; 28-32; 34-45; 47-49; 52; 54-58; 64-65; 69; 74(A-B)-75;
86B; and 94(A-B)-95. (Objections to Petitioners' Exhibits 53,
76, 85, 86A, and 87-89 were sustained; ruling was reserved on
objections to Petitioners' Exhibits 79-84 pendi ng post-hearing
written argument.) The Village called: Russell Scott, who
testified as an expert in |land use planning and regul ati on;
Jay Foy, P.E., who testified as an expert in civil

engi neering; Ji mHudgens, who testified as an expert in

envi ronment al assessnent, natural resource docunentation and
anal ysis, and environnental resource permtting; Robert

Hi ggins, P.E., who testified as an expert in water resources
engi neeri ng, hydrol ogy, and hydraulic water quality; and
Janmes R. Kuzdas, the Village's Planning, Zoning, and Buil di ng

Director fromJuly 1997 to February 2001. The Vill age al so



had Village Exhibits 5, 15, 17-23, and 31-33 admtted in

evi dence. DCA called Roger Wl burn, who testified as an
expert in conprehensive planning and conpliance revi ew under
t he Act.

After presentation of evidence, the parties ordered a
transcript of final hearing and requested 30 days fromthe
filing of the transcript to file proposed recommended orders
(PRCs). The Transcript was filed on July 25, 2001, making
PROs due August 24, 2001, but DCA noved wit hout objection for
an extension until August 31, 2001, which was granted. All
parties filed PROs, and all PROs have been consi dered.

I n addition, consideration has been given to the post-
hearing witten argunments on the objections to admi ssibility
of Petitioners' Exhibits 79-84, and it is now ruled that those
obj ecti ons are sustai ned.

Finally, the Village and Polo made an ore tenus notion at
final hearing to strike certain testinony by Rosa Durando as
not havi ng been disclosed in Audubon's answers to
interrogatories and in her deposition. Some of the testinony
is stricken and will not result in findings; but, as reflected
in the Findings of Fact, the notion to strike is denied as to
other testinony falling within the general categories
“nmonitoring planning and devel opment activities within the

Village" and "nonitoring environnental permtting before



[ SFWMD] that involve devel opnent in Wellington," and not
narrowed during Durando's deposition.

FI NDI NGS OF FACT

The Parties

1. DCA is the agency of the State of Florida charged
with responsibility to review | ocal governnent conprehensive
pl ans and anendments under Part 11, Chapter 163, Florida
St at ut es.

2. The Village is a municipal corporation |located within
Pal m Beach County. It was not incorporated on Decenmber 31
1995. However, its Village Council sits as the governing
board of the ACME | nprovenent (Drainage) District, which has
essentially the sane geographic boundaries as the Vill age and
has been in existence since the md-1970's. It adopted the
FLUM Anmendnent that is the subject of these proceedings. The
Village is bordered on the south by the Arthur R Marshal
Loxahat chee National WIldlife Refuge (Refuge), which is part
of the Florida Evergl ades.

3. Polo has a deed to the property subject to the FLUM
Amendnent .

4. Friends is a Florida not-for-profit corporation. The
corporate purpose of Friends includes nonitoring and ensuring

t he proper inplementation of the State's growth managenment
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laws. I n Pal mBeach County in particular, that would include
protection of the Refuge and the Evergl ades.

5. Audubon is a Florida not-for-profit corporation. It
is legally distinct frombut affiliated with the statew de
Audubon of Florida and the National Audubon Society. The
cor porate purpose of Audubon is to pronote the understanding
of and interest in wildlife and the environment that supports
it and to further the cause of conservation of all natural
resources. |In particular, like Friends, that also would
include protection of the Refuge and the Evergl ades.

Fri ends' Standing--"Business" in the Village

6. In 1995, Friends established the Loxahatchee
Greenways Initiative, which was a planning effort to show how
greenways and habitat protection were conpatible with growth.
The Initiative produced a publication called the Loxahatchee
Greenway Project. While the Village of Wellington was
i ncorporated after the date of the publication, the study area
for the Greenways Project included | ands adjacent to and
within the current Village boundaries. VWhile |land now within
the Village was not a "major conponent” of the Project, the
Proj ect contained a recomendation to |ink conservation | ands
| ocated to the north of the Village with the Refuge, which is

| ocated on its southern border.
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7. In 1999, Friends opened an office in West Pal m Beach
and hired a community planner, Joanne Davis, to further
anot her planning initiative called the Pal m Beach County Green
Initiative. The primary focus of this Initiative was to | ook
at the inpacts of devel opnent on the Evergl ades and to pronote
educati on and advocacy on these issues in PalmBeach County,
including the Village.

8. To further the purposes of the Geen Initiative,
Friends prepared and distributed several publications
t hr oughout Pal m Beach County, including the Village. These
publications included a panphlet called "The Citizens CGuide to
Smarter G owh in Pal mBeach County."” This docunment was
i ntended to educate peopl e throughout Pal m Beach County,
including the Village, on the values of better planning for
growh to protect the environnent. It listed the Village as
one of the cities in PalmBeach County and was made avail abl e
t hroughout the County's library system

9. Anot her educational publication of the Initiative was
a newspaper insert in the Sunday edition of the Pal m Beach
Post entitled "Smart Growth Buil ding Better Comrunities and

Protecting the Environnent in Pal m Beach County," which was
di stributed throughout the County, including in the Village.
Both of these publications were intended to educate people in

Pal m Beach County, including in the Village, about devel opnent
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and its inpacts on the Everglades and to pronote appropriate
pl anni ng, which issues are central to the issues in this
pr oceedi ng.

10. Friends' Pal m Beach County Green Initiative and
| ocal office are funded in part by private foundation grants.
The purpose of these grants includes educati on and advocacy on
i ssues related to devel opment in Pal m Beach County and the
Ever gl ades. The goal of these grants is to encourage better
devel opnent in the area, which includes the Village, so as to
better protect the Everglades. Friends nust report to these
foundati ons on the progress toward achi eving the goals of the
grants. Friends could lose financial support if it fails to
neet the goals of these grants. However, there was no
evi dence of any fund-raising activities with the Village. (No
nore than 7 of Friends' 3,631 nmenbers have mmiling addresses
in the Village.)

11. Friends' enployees have participated to a linmted
extent in planning and devel opment activities other than the
FLUM Anendnent at issue in this case. The evidence was that
enpl oyees of Friends nonitored and participated in at | east
one nmeeting and one site visit relating to Big Blue Trace,
anot her tract of |and desi gnated Conservation on the Village's
FLUM Friend' s participation was in response to concerns

about a change to the FLUM desi gnation of Big Blue Trace.
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Friends ascertained fromits participation that no change was
bei ng considered by the Village. Friends also participated to
alimted extent in nmonitoring efforts by various governnents
in collaboration to purchase Section 34, which is within the
Village, as part of a plan to resolve the Village's drainage
probl em -a probleminvolved in FLUM Anendnent in this case.

It is not clear fromthe evidence whet her enployees of Friends
attended the public auction on Section 34 held in the Village.

12. Friends' local conmmunity planner, Joanne Davis, also
nmonitors and attends neetings regarding the Conprehensive
Ever gl ades Restoration Plan (CERP), which is a joint state and
federal process to restore the Everglades. While these
neetings are not held in the Village, CERP specifically
addresses, anong other things, the activities of the Village's
drai nage district, ACME, and calls for the use of Section 34
as an attenuation area for a stormwater treatnment area (STA)
for stormwater |eaving the Village before it gets into the
Ref uge.

13. Friends was very involved in the FLUM Anendnent at
issue in this case. Besides submtting oral and witten
comments to the Village during the time between the
transmttal hearing and the adoption hearing, three enployees
of Friends met with the Village's City Manager before the

amendnent was adopted. Friends' Executive Director, Charles
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Pattison, wote two letters to the Village regarding the
Amendnent before it was adopted, one to the City Manager and
the other to the Mayor. Both of these persons responded in
witing to Pattison before the Amendnent was adopt ed.

14. Counsel for the Village elicited testinony from
Pattison that Friends did not feel constrained, inhibited, or
prevented from conducting its business by the Village's

conprehensive plan. But it potentially could be. For

exanpl e, the conmprehensive plan potentially could be witten
to limt public participation, which is essential to conduct

of Friends' business. It also potentially could be witten so

as to plan poorly and danmage the environment, which could have
an adverse effect on Friends' nenbership and financi al
support.

Audubon' s St andi ng--"Busi ness" in the Vill age

15. Audubon was incorporated in 1966. As its nane
suggests, its focus is the Everglades; in particular, it
focuses on the nearby Refuge. National Audubon has desi gnated
the | ocal chapter as official "Refuge Keeper" of the Refuge.
The group's mascot is the Everglades Kite, an endangered
speci es known to use the Refuge and, for at least a time in

the 1980's, the |land subject to the FLUM Anendnent.
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16. Audubon does not have an office or mailing address
inthe Village. It receives mail at a post office box in West
Pal m Beach.

17. Due to the focus of its concern, the group has
al ways been concerned about drai nage of wetlands west of State
Road (SR) 7 into the Refuge and the di scharge of water east to
tide, which is a loss of both estuarine and wetl and habitat.
The Village is located in this area of concern.

18. In her capacity as Chairman of the Conservation
Commi ttee since 1980, Rosa Durando has attended hundreds of
nmeetings on permtting activities at the South Florida Water
Managenent District (SFWWD) and on | and use issues before
| ocal governnents over the years to pronote concern for
wet | ands and the Evergl ades. Sone of these involved
activities in the area now within the boundaries of the
Vil l age.

19. In her capacity as Chairman of Audubon's
Conservation Comm ttee, Durando was involved in the original
adoption of the Pal m Beach County conprehensive plan, which
governed the lands within the Village until its incorporation.
She questioned the extension of Forest Hill Boul evard west of
SR 7. (After the extension took effect, SR 7 becanme the nmain

road access into the Village fromthe east. After devel opnment
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in what is now the Village, Durando was on a panel that
di scussed whether the Village should incorporate.

20. Durando al so reviewed and commented on Pal m Beach
County’'s plans to widen SR 7, which is a major north-south
road through the east side of the Village. 1In the SR 7
Corridor Study which has been conducted in the last two or
three years, Durando represented Audubon and made
presentations to the Village and ot her agenci es.

21. Oher land use issues Durando nonitored for Audubon
i ncluded the Northlake Corridor study, which was proposed to
relieve traffic on SR 7. She opposed the creation of a
Constrai ned Roadway At Lower Level of Service (CRALLS)
desi gnation--a type of traffic concurrency exenption--for
Forest Hill Boul evard.

22. \When the Village adopted its initial conprehensive
pl an in 2000, Durando testified on behalf of Audubon in
support of the Village's placing a conservation designation
the | and subject to the FLUM Anendnent in this case. She al so
revi ewed and comrented on proposals to adopt best nmnagenent
practices for treating stormwater in the Vill age.

23. On behalf of Audubon, Durando reviewed and made
comments on the Western C-51 basin study by SFWWD rel ated to
wet | ands and drai nage i ssues. The C-51 is a major canal that

borders the Village to the north. The canal runs from Lake
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Okeechobee to the Lake Worth Lagoon. The northern part of the
Village, called Basin A, drains into the C-51. Wile the
Village did not exist at time, its drainage district, ACME,
exi sted and was involved in this study.

24. Durando al so attended neetings and nade
presentations to SFWWD on the Lower East Coast Water Supply
Aut hority and proposals for the Water Preserve Areas designed
to buffer the Refuge and the Evergl ades. Durando's
presentations raised concerns over the Village's drainage
problenms in Basin B, which drains the southern half of the
Village into the Refuge.

25. In 1979, Audubon challenged a permt issued by SFWD
to ACME to drain 900 acres of land in what is now Basin B of
the Village for a devel opnent called the Wellington Country
Pl ace PUD. SFWWD, ACME, and Audubon settled the
adm ni strative chall enge by agreeing to enlarge the proposed
storm wat er detention area of the proposed water managenent
systemfrom 49 to 79 acres to increase protection of the
Refuge from storm water runoff |eaving the PUD. These 79
acres constitute virtually all of the very land that is
subject to the FLUM Amendnent in this case.

26. In the early 1980's, Dr. and Ms. Peacock, who were
menbers of Audubon and residents of what is now the Village,

di scovered endangered Evergl ades (a/k/a Snail) Kites using the
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Vel lington Country Pl ace detention area. Subsequently,
Audubon organi zed field trips to Peacock Pond during the 1980s
to do bird watching. The detention area came to be known

| ocal |y and anong Audubon menbers as Peacock Pond. Durando
personal |y visited Peacock Pond for bird-watching on several
occasions in those years. She was there when environnment al
specialists for the US Fish and WIldlife Service and SFWWD
visited the site and noted its inportance as habitat for the
Snail Kite. (As will be seen, events since approxinmtely 1989
have Il ed to dewatering of the area and degradation of its
useful ness as habitat for Snail Kite and other wildlife, and
bi rd-wat ching no | onger takes place there. See Findings of
Fact 49 and 66-67, infra. Nonetheless, the land still is
often referred to as Peacock Pond.)

27. About two years ago, Audubon was asked to nake a
presentation to the Boys and Grls Club, which is located in
the Village adjacent to Peacock Pond. Durando responded and
specifically discussed Peacock Pond. She al so showed
phot ographs of the area and di scussed the val ue of wetl ands.

28. Audubon is supported with donations, grants, and
menbership dues to further the organization's work on behal f
of the Everglades and on | and devel opnent issues in the
Village. Some of this noney cones from people in the Village.

There is a financial connection between the organization and
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the | and use decisions of the Village. While there was no
direct evidence of fund-raising activities with the Village,
t here was evidence that Audubon could |ose financial support
if it fails to neet its goals to protect the Refuge.

29. Durando attended the Village's transmttal and
adopti on hearings on the FLUM Anendnent on behal f of Audubon
and spoke agai nst the Amendnment. At those hearings, she told
the Village about the SFWVWD permitting history of Peacock Pond
and di scussed its use and inportance to Snail Kites.

30. Counsel for the Village also elicited testinmony from
Dur ando that Audubon did not feel constrained, inhibited or
prevented from conducting its business by the Village's
conprehensive plan. But, as with Friends' business, it

potentially could be--e.g., by limting public participation,

damagi ng the environment, or otherw se planning poorly. See
Fi ndi ng of Fact 14, supra.

The Pl anni ng and Zoni ng Hi story

31. The FLUM Anmendnent applies to 80 acres, essentially
Peacock Pond, which is centrally |located in the 960-acre
Wel | ington Country Place PUD. The PUD was created in 1976
when Pal m Beach County rezoned the PUD to RE-Residenti al
Estate District. This zoning classification has remained in
effect on the entire PUD through final hearing in this case.

32. In 1977, Palm Beach County approved the Wellington
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Country Place PUD Master Plan. The approved Master Pl an

i ncludes 440 dwelling units with a gross density of 0.44 units
per acre, plus equestrian recreation, civic, and conmerci al
uses. It also designated Peacock Pond as a "Natural Reserve,”
whi ch was included in the "open space" cal cul ations for the
PUD.

33. Now, alnpst 25 years later, the PUD is about half
built-out, wth about 200 units left to be built. Wthin the
PUD, Mallot Hill subdivision, a residential estate
devel opnent, is located north of Peacock Pond. To the north
and northeast of the Pond is a park, the Boys and G rls Cl ub,
and a fire station. Equestrian Club Estates is |located to the
west of the Pond. Undevel oped portions of the PUD are | ocated
to the east and south of Peacock Pond.

34. Under the 1980 Pal m Beach County Conprehensive Pl an,
the entire Wellington Country Place PUD was designated very
lowto lowresidential. 1In 1989, the County adopted a revised
Conmprehensive Plan, as required by the Act. The 1989 County
Conmpr ehensi ve Plan applied a future |and use classification of
Low Residential-1 (a maxinmum 1 unit per acre) to the entire
PUD site.

35. In 1999, the Village adopted its Conprehensive Pl an,
as required by the Act. The Village Plan designated the

Peacock Pond site as Conservation and the remi nder of the
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Country Place PUD as Residential. Under the Conservation
future land use classification, parks and ball fields are
permtted uses, and buil ding coverage of 5 percent is allowed.
The Peacock Pond property was not required to be operated as a
stormwater facility. The entire PUD, including the Peacock
Pond property, is within the urban service area designated in
the Village's Comprehensive Pl an.

36. Data and analysis in the Land Use El enent of the
Village's 1999 plan referred to Peacock Pond as one of the
"two primary sites designated conservation in the Village."
Data and anal ysis al so referenced the phosphorus reduction
goal s of the Evergl ades Forever Act and di scussed the need for
"a plan for handling water quality and water quantity concerns
in Basin B."

37. Data and analysis in the Recreation and Open Space
El ement of the 1999 plan stated that Peacock Pond "conti nues
to boast habitat for |listed species and . . . could be a great
resource if restored.”

38. Data and analysis in the Conservation El enent of the
Village's 1999 conprehensive plan recogni zed Peacock Pond's
i nportance for wildlife and stormwater treatnent. Data and
analysis referred to Peacock Pond as a "Significant Wellington
Wet | and and Preserve Area". Data and anal ysis at page CON 6

noted that Peacock Pond was established primarily for water
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quality treatnent, and concluded by stating: "The Village is
concerned with finding a long termsolution to the problens at
Peacock Pond so that it may be restored as a viable wetl and
reserve and become an integral part of Wellington' s natural
areas."

39. On the Conservation Map and Natural Resource Map in
t he Conservation Element, the site was | abel ed "Peacock Pond
Natural Reserve." However, the map |l egend identified site as
"Wet | ands/ Possi bl e Wetl ands” on the Conservation Map and as
"Emergent Wetl ands" on the Natural Resource Map. In addition,
nei ther the data and anal ysis nor the Goals, Objectives, and
Policies (GOP' s) define "natural reserve."

40. On the Future Equestrian Circulation Map in the
Equestrian Preservation Elenment of the Village's 1999 pl an,
Peacock Pond is | abeled "Natural Preserve," and the map | egend
identifies it as "Parks natural preserves.” Neither the data
and anal ysis nor the GOP's define either of these terns.

41. On Decenber 12, 2000, the Village adopted Ordi nance
No. 2000-27 which amended the Future Land Use Map of the
Vil |l age Conprehensive Plan to designate the Peacock Pond site
as "Residential B," which allows a maxi num density of 1 unit
per acre. Surface water managenent facilities are allowed in
the residential future |land use classifications of the

Village's Conprehensive Plan and woul d be all owed on the
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Peacock Pond site if the Anendment becones effective. In
addition, under the Village's zoning regul ations, storm water
managenent facilities are allowed and even required in
residential zoning districts.

42. The 2000 FLUM Anendnent al so del eted the data and
analysis referred to in Findings of Fact 36-38, supra, and
replaced them with updated data and analysis. The FLUM
Amendment did not, however, anmend the maps identified in
Fi ndi ngs of Fact 39-40, supra.

Perm tting and Operation of Peacock Pond Facility

43. The evidence was that, at one tinme, Peacock Pond was
part of one of the many headwaters of the Everglades. Having
been both topographically and hydrol ogically connected to the
Evergl ades, its soils are hydric--largely Okeel anta nuck
(approxi mtely 75%, Tequesta nmuck, and Sani bel nuck soils.
Aeri al phot ography suggests that, at sone point, horticulture
may have been attenpted at Peacock Pond, as it was el sewhere
in the vicinity. There are possible faint signs past
perimeter and ditching on the site. However, if horticulture
was attenpted at the site, it was discontinued and abandoned
wel | before 1965, quite possibly failing due to the muck
soils.

44. There was nore persistent horticultural use north,

east, and south of Peacock Pond, with attendant perinmeter and
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infield ditching; in addition, ACME dug a drai nage canal al ong
the western boundary of the site by 1965. The Peacock Pond
site was altered fromnatural conditions by these activities.

45. Notw thstanding the agricultural history in the
vicinity, the evidence indicates that Peacock Pond continued
to function as a wet prairie through 1979, and aeri al
phot ogr aphy suggests that the site may have been used for open
pasture during that timeframe. |In 1979, the site was the
maj or part of a large area of contiguous wet prairie within
the PUD that was relatively undisturbed by agricultural
activity.

46. After approval of the Wellington Country Place PUD
ACME applied to the SFWWD for a surface water managenent
permt for the PUD. The application proposed a 49-acre
detention facility in part of Peacock Pond. Follow ng review
of the application, SFWWD s staff recomended approval of the
application with a 49-acre detention facility. But, as
menti oned previously, Audubon (and Florida Audubon) chall enged
SFWWD's intent to grant the application, and the chall enge was
settled by ACVME' s agreenent to increase the size of the
detention facility to 79 acres. In 1979, by Order No. 79-3,
SFWWD i ssued the agreed permt for the system which also

i ncluded a 12-acre | ake, canals, and collector swal es.
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47. SFWWD' s 1979 permt contenpl ated use of the Peacock
Pond site as a "detention-type" surface water managenent
facility. Generally, such a facility detains the water,
allows the pollutants to settle, then punps the water out.
Characteristic of the tinme period, there was no vegetative
requi rement for the system and no nention of the detention
area being a "filter marsh," as Petitioners contend, although
that is essentially how it functioned. The permt sinply
required that an above-ground i nmpoundnment be constructed by
pl aci ng a berm or di ke around the detention area, which was
| arger than normal for a PUD the size of Wellington Country
Pl ace; no excavation was required. Punps were required to be
installed at the northwest corner of Peacock Pond to punp
water into the site fromthe ACME canal to the west. The berm
was to detain water on the site until it reached a certain
| evel and then return it to the ACVE canal through an outfall
structure at the southwest corner of the site. Fromthere,
the water reentered ACME's system of Basin B canals. SFWWD
cal cul ated that Peacock Pond treated approxi mately 200, 000, 000
gall ons of water a year in this way.

48. After issuance of the 1979 pernmit, an above-ground
i npoundnment was constructed, and the punps were install ed.
The detention area was operated under the permt for

approximately ten years--until approximtely 1989. During
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that time, the punps at the northwest corner of the property
kept Peacock Pond hydrated, even in dry conditions. As a
result, there was standi ng water in Peacock Pond virtually
continuously, particularly in areas of isolated depressions,
and Peacock Pond renmained wetter, |onger conpared to
surroundi ng areas. As a result, apple snails thrived there,
and Evergl ades Kites began using Peacock Pond as habitat,
especially in dry conditions when other habitat dried out.
That is what resulted in siting of unusually |arge nunbers of
Evergl ades Kites in Peacock Pond in the m d-1980's. See

Fi ndi ng of Fact 26, supra.

49. |t appears that ACME stopped operating the water
quality detention facility in accordance with the 1979 permt
in about 1989. For reasons not explained by the evidence, no
action was taken to enforce the permt conditions for the next
five to six years. |In about 1995, a |ocal Audubon nenber
reported the condition of Peacock Pond (including apparent
illegal excavation and bull-dozing of cypress trees) to Rosa
Dur ando, who conpl ained to SFWWD. SFWWD i nspected Peacock
Pond in 1995, confirmed that ACME was not operating the
facility in accordance with the 1979 permt, and found several
violations. It was not established by the evidence in this
case whet her SFWWD perfornmed an ecol ogi cal assessnment of the

property at the tinme. Subsequently, on April 2, 1996, SFWWD
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i ssued notices of violation against ACME--by this time, a
dependent district of the Village--and the Village. Polo also
was cited for illegal unpermtted excavation in wetlands.

50. During SFWWD enforcenent proceedings, it was
estimated that it would cost approximately $2.5 mllion to
restore the drainage facility for operation in accordance with
the 1979 SFWWD permit. However, SFWWD' s 1979 permt
unfortunately did not require ACME to acquire |egal control
over Peacock Pond, as applicants are now required to do. As a
result, ACME and the Village were unable to take over and
operate the surface water managenment facility because neither
had ownership interest in the Peacock Pond property or the
punps and outfall structures, and neither had or could not get
an access easenent to the property from Pol o.

51. To settle SFWMD s enforcenent action agai nst ACME,
the parties entered into a Consent Agreenent on Decenmber 11
1997. The Consent Agreenment required ACME and the Village to
undertake various actions, including obtaining fromthe
| andowner i nmmedi ate tenporary access to the property; filing
an em nent domain or other actions to effectuate perpetual
access to the property; and either filing an application to
nodify the permt, so as to elimnate the necessity of
utilizing Peacock Pond for water quality treatnent, or

restoring the Peacock Pond facility.
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52. Pursuant to the Consent Agreenent, the Village first
instituted a court proceeding to obtain an easenent over the
Peacock Pond property so that it could be operated in
accordance with the 1979 SFWWD permit. For reasons uncl ear
fromthe evidence, this court action was unsuccessful. Next,
the Village instituted an em nent domain action against Polo
to obtain title to Peacock Pond property so that it could
access and operate the storm water managenent facility. This
enm nent domain action resulted in a jury verdict of $5.2
mllion against the Village. (In addition, the Village had to
pay attorney's fees in the anpunt of $1.5 mllion.)

53. On Novenber 8, 1999, following the em nent domain
proceedi ngs, Polo filed a claimagainst the Village under the
Bert J. Harris Act, Section 70.001, Florida Statutes. The
basis of the claimwas that the Conservation designation
applied to the Peacock Pond property by the Village
i nordi nately burdened the property within the neaning of the
Harris Act. The property owner clained that the value of the
property with the residential designation was $5.2 m |l on,
while the value of the property with the Conservation
desi gnati on was only $200,000. On April 27, 2000, the Village
offered to settle the claimby changing the future | and use
desi gnation of the property from Conservation to "Residenti al

B_ n
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54. At the final hearing in this case, SFWD,
Petitioners, and the Village agreed that $5.2 mllion was not
a reasonable price to pay for the opportunity to spend anot her
$2.5 mllion or nore to restore Peacock Pond's ability to
i nprove water equality, particularly given the |larger Basin B
dr ai nage probl ens.

55. The purpose of ACME was to drain and reclaimfor
devel opnent the acreage under its jurisdiction, including what
| ater becane the Village of Wellington. ACME, through manmade
alterations, divided the land into two drai nage basins: Basin
A and Basin B. In relation to the Village's current
boundaries, Basin Ais to the north and discharges into the C-
51 canal which ultimately takes water to the east. Basin B is
to the south. 1In total, Basin B drains an area of
approxi mately 9,000 acres, which are nore rural in nature.

Drai nage fromBasin B is discharged through a set of punps
into the Loxahatchee Wl dlife Preserve, an Qutstandi ng Fl orida
Wat er which basically forms the edge of the Everglades in this
region, at an annual volume of about 40,000 acre feet per

year.

56. Section 373.4592, the Evergl ades Forever Act,
regul ates all discharge that flows into what is called the
Ever gl ades Protection Area, which includes the Refuge. SFWWD

has studi ed sources of urban stormwater entering the
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Ever gl ades, and the Village is the highest source of
phosphorus pollution of all areas in the Evergl ades Storm
Wat er Program and the main source of pollution in Basin B.
The Village contributes an average total phosphorus load to
t he Refuge of 164 ppb.

57. The Evergl ades Forever Act requires the Village to
neet established water quality standards by 2006. The default
standard for phosphorus is an average total phosphorus |oad of
10 ppb. It is anticipated that the phosphorus standard to be
adopted will be higher, but it cannot be ascertained at this
tinme.

58. The size of the jury verdict in the em nent domain
case caused the Village great concern because one proposed
solution to the greater Basin B drainage problens woul d
requi re purchase of approximately 800 acres for use as a
nodern storm water treatnent area (STA). Consequently, the
Village hired a consulting teamto evaluate the Peacock Pond
facility and develop alternatives for addressing Basin B
problens. (The consulting teamincluded James Hudgens, Jay
Foy, and Robert Higgins, all of whomtestified for the Village
as experts at the final hearing.)

59. Follow ng the em nent domain verdict, SFWWD al so
concluded that there were other solutions to the Basin B

dr ai nage problens which would be nore cost effective than
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requiring the Village to purchase the Property for $5.2
mllion. Accordingly, on May 23, 2000, the Village and SFWWD
entered into a Joint Cooperation Agreement which outlined a
strategy for addressing Peacock Pond and for inplenmenting a
water quality inprovenent plan for drainage of Basin B. Anpbng
ot her things, this Agreenent required the Village to submt an
application to the SFWWMD to nodify the Peacock Pond permt and
a Consent Agreenent to either elimnate or substantially
reduce the size of Peacock Pond. In addition, the Agreenent
required the Village's proposed nodification to provide
reasonabl e assurances and denonstrate that the water quality
treatment, water quantity, and environnental benefits
associated with the Peacock Pond permt are maintained through
the facility or by other equival ent neasures. Further, the
Agreenent provided that until the application to nodify the
Peacock Pond permt was approved by SFWWD, the conditions of
the existing SFWWD permt would remain in full force and
effect, but that SFWWD woul d stay any enforcenent action
concerni ng Peacock Pond until Decenmber 31, 2001, so |ong as
the parties to the Agreenent were carrying out the other
provi sions of the Agreenent.

60. The Village has since identified several other
alternative possible solutions to Basin B drai nage probl ens.

One alternative is to acquire | and outside the Vill age,
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construct an STA, and divert Basin B drainage to the STA. A
second plan is to divert Basin B water away fromthe

Loxahat chee preserve and the Everglades. A third alternative
woul d be for the Village to utilize Aquifer Storage and
Recovery (ASR) Wells. Finally, the Village has considered the
utilization of a rock pit north of the Village in conjunction
with an STA; the pit would hold the water, and the STA would
treat the water

61. Additionally, other techniques could be used to
reduce phosphorus discharge, such as: best nanagenent
practices, which can be and to sone extent have been
instituted in the Village: chem cal treatnment of water to
renove phosphorus; and controlling fertilizer. The FLUM
Amendnment does not prevent the Village from pursuing any of
t hese alternatives.

62. The Joint Cooperation Agreenment is the |ast and nost
recent action taken by SFWWD regardi ng the property. At the
time of the final hearing, the Village was in conpliance with
the Joint Cooperation Agreement and had filed an application
to nodify the permt for Peacock Pond. The nodification would
doubl e the water treatnment ability, not the size, of the Pond.
By the time of final hearing, SFWWD had not yet acted on the

appl i cati on.
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63. Meanwhile, the existing surface water managenent
facility on the Peacock Pond property cannot be changed or
elimnated without a permt from SFWD. Even if the FLUM
Amendnent takes effect, a SFWWD permt would be required
bef ore any devel opnent coul d take place on the property.

Al so, in order to develop the property, an anmendnent to the
PUD Master Plan would have to go through the Village's
devel opnent review process and be approved by the Vill age.

64. The Amendnment does not repeal, revise, or exenpt
Peacock Pond fromthe Village's Conprehensive Plan. The
Vil | age Conprehensive Plan has a drai nage el ement which
requires the Village to provide adequate drainage facilities
whi ch are subject to concurrency and | evel of service
standards. Devel opnment of the Peacock Pond property would
have to conply with these drainage facilities. Because the
property is in the Village's urban service area, it is
reasonabl e to assune that the Village or the devel oper will
provi de any necessary drainage facilities.

Envi ronnment al and Natural Resource Characteristics

65. When Peacock Pond was operated as required by the
1979 SFWWD permt, it was a high-quality wetland. Based on
envi ronnmental assessnents of the property perfornmed by SFWD
in the 1986-1988 tine period, it is clear that Peacock Pond

had wetl and characteristics in the 1980s. In 1986, SFWWD
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enpl oyees noted that Peacock Pond "supports diverse areas of
wet | and vegetation, including saw grass, cypress, carolina
willow pickerel weed, water lettuce, prinrose willow and cat
tails [sic].” In 1989, SFWD staff wote that Peacock Pond
was "the only functional marsh habitat left in the Wellington
area" and was "heavily used by both breeding and m grant birds
and supports a | arge popul ati on of apples snails, used by the
t hreatened |inpkins and the endangered Evergl ades kite."
Peacock Pond had substantial wetland vegetation, and wildlife
associ ated with wetlands. As found previously, substanti al
nunbers of the Everglades Kite were observed on the Property
at times in the md-1980's.

66. When Peacock Pond failed to be operated in
accordance with the 1979 SFWWD permt, its wetlands features
and functions declined. Wth no water on the property, exotic
pl ant species invaded. |In addition, there was ill egal
unperm tted excavation, and cypress trees were bull dozed.

Over tinme, inproper operation of the facility had resulted in
severe degradation of the wetlands on the property and the

i nvasi on of undesirable exotic vegetation, such as nal el euca
and Brazilian Pepper.

67. Unfortunately, the evidence establishes that Peacock
Pond currently has no or very |low natural resource and

environnmental values in terns of wetlands or wildlife. The
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site is devoid of any significant wetland functions or
wildlife values. It is nostly dry and covered by exotic
species, at least in part because it and the surroundi ng area
have been drained. There are no Everglades Kites on the site;
apparently, there have not been any for about 10 years. Any
remai ning wetl ands on the site were variously described as

"remmant," "isolated,"” and of "poor quality."

68. It would not be inpossible to restore Peacock Pond
to some senbl ance of its condition in the md-1980"s.
Restorati on woul d require operation of the drainage facility
in accordance with the 1979 SFWWD permt and eradication of
exotic vegetation. |If restored, wetland wildlife such as the
appl e snail and Evergl ades Kite probably would return.
| ndeed, in 1996, the Village submtted an application to the
Fl ori da Communities Trust to buy Peacock Pond. The FCT grant
application nmentioned the potential of Peacock Pond "to
provide inportant habitat for |listed and threatened species”
and for "inproving water quality."” But the FCT has not
purchased the property, and it now appears that it would cost
the Village over $5 mllion to purchase the property, another

$2.5 mllion to conply with the conditions of the 1979 SFWWD

permt, plus the cost of eradicating exotic plants.
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Soil Suitability

69. The testinony regarding soils and septic tank use in
this area was not in substantial dispute. It was undi sputed
t hat Peacock Pond consists of "hydric" soils, nostly Okeel anta
muck, Tequesta muck, and Sani bel nmuck. Hydric and nuck soils
are relatively unsuited for residential devel opnent.
Nonet hel ess, residential devel opnent of |and characterized by
hydric or nuck soils is comon throughout Florida, including
Pal m Beach County, and the coastal plane of the United States.
It was undi sputed that approximately 89 percent of the soils
in the Village are "hydric" soils. In these areas, it is
standard residential construction practice to renmove nuck
soils and replace themwi th other soils on which construction
can take place. Substantial portions of the Village having
hydric soils have been devel oped for residential uses in this
manner. Al so, the extensive dewatering through ditching and
canal systenms in the area has nade the | and nore avail abl e and
suitable for devel opnent. For these reasons, it cannot be
said that Peacock Pond's soils are absolutely unsuitable for
residential devel opment.

70. \While there was evidence that Okeelanta soils in
their natural state are not suitable for septic tanks, it is
undi sputed that the Ckeelanta soils in the Wellington Country

Pl ace PUD are not in their natural state. Moreover, septic
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t anks can be used on such property by use of enough
appropriate fill dirt. Septic tanks are used extensively in
Vel lington Country Place PUD;, the entire PUD is on septic

t anks except for the Equestrian Club Estates, a portion of the
PUD on the west side. Further, nmuch of the Village south of

Pi erson Road, where the Country Place PUD is |located, is on
septic tanks.

71. There was sone evidence of failure of septic tanks
in the Village when inundated from heavy rains. But despite
wi despread use of septic tanks on |land that contains hydric
soils, including the Ckeel anta muck, there was no evi dence of
substantial health problens.

72. It is common for |land that contains sone wetlands to
be designated residential. This is especially true in western
Pal m Beach County, including the Village, where nmuch of the
soils are hydric and contain wetland features. For exanple,
there are other wetlands in the Wellington Country Place PUD
that are designated residential, and there are other wetl ands
in the Village, outside of Country Place PUD, that have non-
conservation | and use designations. Conversely, it is
relatively uncommon to have private |and, such as Peacock
Pond, designated Conservation w thout any density.

73. The Village's Conprehensive Plan contains provisions

that protect the wetl ands and ot her natural resources. The
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Amendnent does not exenpt the Peacock Pond property fromthese
provi sions. Therefore, any devel opnent of the Property would
have to be consistent with these Pl an provisions.

Functioning and Efficiency of Peacock Pond Facility

74. Even if restored, Peacock Pond could not begin to
solve the larger Basin B drainage problens and i ndeed may not
even be effective enough to serve the Country Place PUD
Whet her Peacock Pond is restored or not, the Village nust seek
alternatives to conply with the Evergl ades Forever Act.

75. The Peacock Pond facility, as designed, was not very
effective as a stormwater quantity attenuation area. As
desi gned, the facility can only hold about 1/2 inch of runoff
fromthe Wellington Country Place PUD. Due to this limted
capacity, the facility is barely adequate to serve the PUD and
is of no use at all to the rest of the Village as a storm
wat er attenuation area.

76. In terns of water quality treatnment, the Peacock
Pond facility is also not very effective or efficient. |If
operated as permtted, w thout consideration of any vegetative
upt ake of nutrients, the facility would have only limted
ability to renove phosphorus, about 32 kil ograns per year.
(Considering vegetative uptake of nutrients, the percentage of
phosphorus renoval would be higher but no estimte was

calculated.) Also, the facility cannot provi de adequate storm
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water quality treatnment because of its inadequate design
capacity. Wthout adequate storm water quantity attenuation
capacity, the facility cannot treat for water quality
effectively.

77. Storm water treatnent technol ogy has advanced
greatly since the permtting of the Peacock Pond facility in
1979. Both passive and active/ harvested STA' s are exanpl es.
A passive STA is designed to include vegetation utilized to
renove nutrients from storm water but | eaves the vegetation on
site. An activel/harvested STA is an energing technol ogy which
goes one step further by actively cutting and renoving the
aquatic vegetation to an off-site |ocation, thereby renoving
the nutrients fromthe system As permtted, the Peacock Pond
facility is neither a passive nor an active/harvested STA. It
is only a detention area which holds the water and allows the
nutrients to settle to the bottom with |imted, incidental
upt ake of nutrients by whatever vegetation happens to be
onsite. A 1.5-acre activel/harvested STA could performthe
sane water quality treatnent function that Peacock Pond woul d
performif operated in accordance with the 1979 permt,
assum ng no vegetative uptake of nutrients. Moreover, the
1. 5-acre STA could be | ocated anywhere in Basin B.

78. Another alternative to Peacock Pond is also

avai l abl e for addressing drainage in the Country Place PUD.
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The storm water managenment systempermtted in 1979 included a
12-acre lake in addition to the 79-acre Peacock Pond facility.
However, the devel opnment of the PUD thus far has actually
generated 54 acres of |akes. Based on current devel opnent
patterns, it is reasonable to assune another 37 acres of | akes
wi |l be generated by the build out of the Country Place PUD
Thus, the original 91 acres of storm water managenent areas

pl anned for the PUD (a 12-acre | ake plus the 79-acre Peacock
Pond) is likely to be satisfied by devel opnent of the

remai nder of the PUD, even wi thout retaining Peacock Pond as a
drai nage facility.

79. It was indicated at final hearing that Pol o woul d
acqui esce in the future devel opment of an additional 37 acres
of | akes. However, Polo had not made any bindi ng conm t nent
to do so at the time of final hearing, and the requirenent for
Polo to add 37 acres of lakes in the future, as a condition to
future devel opnent, has not yet been incorporated in a binding
SFWWD perm t.

DCA Revi ew and Approval of the FLUM Anendnent

80. The FLUM Amendment was transmtted to the DCA on
June 20, 2000. Roger W I burn supervised DCA' s review of the
Amendnent. On Septenber 8, 2000, the DCA issued its ORC
report, which objected to the Amendnent because the FLUM

Amendnent, which is essentially all that was included in the
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transmttal package to DCA, conflicted starkly with data and
analysis in the existing Village Plan. Data and analysis in
the existing plan of just one year prior justified designation
of Peacock Pond as Conservation by its potential for
restoration of inportant wetlands, wildlife habitat, water
gquantity treatnent, and water quantity functions. A year
| ater, and wi thout adequate explanation, the Village was
proposing to change the FLUM designation to "Residential B."
81. Following the issuance of DCA's ORC report to the
Village, Wl burn traveled to the Village for a neeting with
Village officials and consultants to discuss DCA s objections.
During these discussions and his visit to the site, W/l burn
| earned of the degradati on of Peacock Pond, the devel opnent
around the Pond, the Village's | egal problenms in gaining
access to the site, and the Village's desire to pursue
alternatives other than Peacock Pond to address its drai nage
i ssues. Based on this information, W/ burn advised the
Village that it needed to update its data and analysis to
reflect current conditions to support the proposed Amendnent.
82. After responding to DCA's ORC, the Village adopted
t he Anendnment on Decenber 12, 2000, and transmitted it to DCA
along with the new supporting data and anal ysis. The
supporting data and anal ysis included, anong other things, the

Joi nt Cooperation Agreenment with SFWWD and the reports
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prepared by Village consultants Hudgens and Foy regarding the
envi ronnent al assessnent of Peacock Pond and its efficiency as
a surface water management facility. |In addition, the Village
subm tted revisions to the data and analysis in the
Conservation Element of its Plan to reflect the new data and
anal ysis and the changed circunstances regardi ng Peacock Pond.

83. DCA also received comrents on the Amendnent from
SFWWD. SFWWD did not object to the Amendnent and, in its
comments, informed DCA of its Joint Cooperation Agreenent with
the Vill age.

84. DCA also received coments on the Amendnent fromthe
Treasure Coast Regi onal Planning Council. The Council found
t hat the Amendnent was consistent with its Strategi c Regi onal
Policy Pl an.

85. Based on the adoption transmttal package, W/ burn
and his staff recomended that the DCA find the Amendnment in
conpliance. DCA concurred with that reconmmendati on and i ssued
its Notice of Intent to find the Amendnent in conpliance on
February 7, 2001

CONCLUSI ONS OF LAW

St andi ng

86. Any "affected person” may participate in proceedi ngs
chal | engi ng proposed plans and plan Amendnents under the Act.

Section 163.3184(9).
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87. Affected persons are defined in Section
163.3184(1)(a):

"Af f ected person” includes the affected

| ocal governnent; persons owni ng property,
residing, or owning or operating a business
within the boundaries of the | ocal

gover nnment whose plan is the subject of the
revi ew. . . . Each person, other than an
adj oining |l ocal government, in order to
qual ify under this definition, shall also
have submtted oral or witten comments,
recommendati ons, or objections to the | ocal
government during the period of tine
beginning with the transmttal hearing for
the plan or plan anmendnment and ending with
t he adoption of the plan or plan amendnent.

In St. Joe Paper Co., et al. v. Dept. of Community Affairs, et

al., 657 So. 2d 27, 28 (Fla. 1st DCA 1995), the court
characterized Section 613.3184(1)(a) as providing "a nore
expansive definition of an affected person who may participate
in the section 120.57 proceedi ng held pursuant to section
163.3184(10)(a)." However, the court also held:

Section 163.3184(10)(a) specifies that a

person nust be an "affected person” in

order to participate in the section 120.57

pr oceedi ng.
Id. Section 163.3184(9)(a) also specifies that a person nust
be an "affected person” in order to participate in the section
120. 57 proceeding.

88. As described in the Prelimnary Statenment, it was

rul ed prehearing that Friends and Audubon cannot establish

"associational" standing in this case under Florida Hone
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Buil ders Ass'n v. Dept. of Labor and Enpl oyment Security, 412

So. 2d 351 (Fla. 1982). In addition, the record in this case
is clear that neither Friends nor Audubon, as individual |egal
entities, reside in or own property in the Village. The

di sputed standi ng issue of fact litigated in this case was
whet her Friends and Audubon owned or operated a business
within the boundaries of the Village.

89. In St. Joe Paper, there was no evidence that Friends

had any connection to Walton County beyond subm ttal of oral
or witten comments, recommendations, or objections to the
County between the transmttal hearing and adoption hearing
for the conprehensive plan at issue in that case. The court
characteri zed Friends' |evel of participation in that case as
an "incidental and transient presence"” that "does not suffice

under section 163.3184(1)(a)." St. Joe Paper, at 29. The

court continued: "Rather, the statute contenplates a nore
substantial |ocal nexus, of a type which m ght nmake the

busi ness potentially subject to the constraints of the | ocal
conprehensive plan." Id.

90. Clearly, the evidence was that both Friends and,
especi ally, Audubon have a "nmobre substantial |ocal nexus" than
it appeared fromthe evidence that Friends had in Walton
County in St. Joe. On the other hand, their | ocal presence or

nexus in the Village clearly is much | ess than that of any
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nunber of other businesses operating in the Village. It would
appear that their | ocal presence or nexus is |less than that of

RGMC in Dept. of Conmmunity Affairs v. Lee County, ER FALR

96: 118 (Adm n. Comm n 1996) (Recomended Order, 1996 W. 1059844
(Fla.Div. Adnmi n. Hrgs.)).

91. In this case, there was persuasive evidence that
both Friends and, especially, Audubon operated a business in
the Village (as well as el sewhere). The nature of both their
busi nesses is different fromthat of a nore "classic"
commercial enterprise, but so |long as the threshold | ocal
presence or nexus exists, Section 163.3184(1)(a) does not
di scri m nate based on the kind of business operated. In
addi tion, as found, although neither Friends nor Audubon felt
"constrai ned" by the Village's conprehensive plan from
conducting business in the Village, operation of both

busi nesses in the Village potentially could be "constrained"

by the Village's comprehensive plan. It is concluded that, in
this case, there was evidence of a |ocal presence or nexus as
to both Friends and, especially, as to Audubon so as to
"suffice under section 163.3184(1)(a)."

Bur den and St andard of Proof

92. Section 163.3184(9) inposes the burden of proof in
this case on Petitioners and states:

[ T] he I ocal plan or plan anmendnment shall be
determned to be in conpliance if the |ocal
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governnment's determ nation of conpliance is
fairly debat abl e.

93. The terns "fairly debatable" are not defined in the
statutes or rules, but the Supreme Court of Florida held in

Martin County v. Yusem 690 So. 2d 1288, 1295 (Fla. 1997),

that this "fairly debatable" standard is the sane as the
conmmon |aw "fairly debatabl e" standard applicable to decisions
of |l ocal governments acting in a |legislative capacity. The
Court el aborat ed:

An ordinance may be said to be fairly

debat abl e when for any reason it is open to
di spute or controversy on grounds that make
sense or point to a |ogical deduction that
in no way involves its constitutional
validity.

The ultinmate issue in this case is whether Petitioners proved
beyond fair debate that the FLUM Anendnent is not "in
conpl i ance. "
94. Section 163.3184(1)(b) states:
"I n conpliance"” means consistent with the
requi renents of ss. 163.3177, 163.3178,
163. 3180, 163.3191, and 163.3245, with the
state conprehensive plan, with the
appropriate strategic regional policy plan,
and with chapter 9J-5, Florida
Adm ni strative Code, where such rule is not
inconsistent with this part and with the
princi ples for guiding devel opment in
designated areas of critical state concern.
Petitioners argue that the FLUM Anendnment is not "in
conpliance” primarily because of: inadequate data and

anal ysis; internal inconsistency; failure to pronote
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conservation and preserve natural resources; site
unsuitability; and inconsistency with the regional and state
policy plans.

Dat a and anal ysi s

95. Subsection 163.3177(6)(a), (8), and (10)(e) require
t hat plan amendnents be supported by "appropriate" data and
anal ysis that is collected in a "professionally accepted"” way.
Rul e 9J-5.005(2) mrrors the statute and requires that plan
anendnment s be "based upon rel evant and appropriate data and
anal yses." Under this Rule, "based upon" nmeans "to react to
[ data and anal ysis] in an appropriate way and to the extent
necessary indicated by the data available on that particul ar
subj ect at the tinme of adoption of the plan or plan amendnent
at issue.” The Rule also requires that data be "coll ected and
applied in a professionally acceptable manner” and requires
that, when data is being updated, the nethodol ogi es "shal
nmeet professionally accepted standards for such
met hodol ogi es. "

96. There can be no real dispute that professional
acceptabl e data and analysis was collected and utilized to
support the FLUM Anendnment. The real issue raised by
Petitioners is whether the FLUM Anendment reacts to the data
and analysis in an appropriate way and to the extent

necessary. Petitioners would prefer for Peacock Pond to
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remai n Conservation at |east until the Village inplenents a
feasible plan to resolve its Basin B drai nage probl ens.

| nstead, Petitioners accuse the Village of adopting the FLUM
Amendnent essentially under duress and solely to avoid the
threat of Polo's Bert Harris claim But the evidence was that
there was much nore to the Village's notivation. As found,
Petitioners did not prove beyond fair debate that the Village
did not react to the data and analysis, taken as a whole, in
an appropriate way and to the extent necessary.

97. Petitioners also argue that the data and anal ysis
conpel | ed mai ntenance of the Conservation designation for
Peacock Pond because of the serious need to protect the Refuge
fromthe Village's Basin B runoff. But the evidence was clear
t hat redesignati ng Peacock Pond as Residential B does
absolutely nothing to prevent the Village from using Peacock
Pond as needed to help resolve those problens-up to and
i ncludi ng purchase of the entire parcel for $5.2 mllion or
nore, and re-inplenenting the 1979 permt conditions at a cost
of $2.5 mlIlion or nore. Meanwhile, the data and anal ysis
were clear that future residential devel opnent on Peacock Pond
coul d accommodat e drai nage requi renments of Wellington Country
Place PUD itself if an additional 37 acres of |akes are

required as part of any such devel oprent.
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98. Petitioners also argue that the Village relied on
future "data" to support the FLUM Amendnent - -nanely,
nodi fi cation of the 1979 SFWWD permit for Wellington County
Pl ace PUD, future drainage areas, or construction of an STA
sonewhere el se. But those are only sonme of the options for
resolving the Village's Basin B drainage problens. The FLUM
Amendnent neither relies on nor conpron ses any of those
opti ons.

99. Petitioners also argue that, when the Vill age
updated its data and analysis after DCA's ORC, it did not do
so in a way neeting "professionally acceptabl e standards"”
because it sinply deleted previous data and anal ysis contai ned
wi t hout clearly explaining why the data and analysis is no
| onger relevant. To the contrary, the evidence was that the
updat ed data and anal ysis not only deleting sonme previous data
and anal ysis but al so added data and anal ysis that adequately
expl ai ned the deletions. |In addition, since the explanation
for the deletions was analysis, this analysis included the

evidence at final hearing. See Zenel v. Lee County, DOAH Case

No. 90-7793GM 1992 W 880139, 15 FALR 2735, 2773-2775 (DCA
1993), aff'd, 642 So. 2d 1367 (Fla. 1st DCA 1994).

100. Finally, Petitioners argue that it was not
"“appropriate" or "professional” to cite the inpacted condition

of wetl ands on Peacock Pond as data, when it was known that
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those inpacts resulted directly fromthe illegal acts of ACME
(which serves and is now governed by the Village's Council)
and Polo during the period of time approximtely between 1989
and 1995. But Petitioners cite no authority requiring the
Vil l age, under these circunstances, to plan based on facts as
they used to exist. To the contrary, the statutes and rules
generally require a |l ocal government to plan for the future
based on actual conditions. In particular, Section
163.3177(6)(a) requires: "The future |and use plan shall be
based upon . . . the character of undevel oped |land.” Rule 9J-
5.006(2)(b) requires that the future |and use el enrent be based
on "analysis of the character and magnitude of existing vacant
undevel oped land . . . ." Section 163.3177(6)(d) requires:

"A conservation elenment for the conservation, use, and
protection of natural resources in the area . . .." Rule 9J-
5.013(1)(a) requires the conservation elenent to identify and
anal yze "natural resources, where present within the | ocal
governnment's boundaries . . . ." (Wether it is appropriate
for SFWWMD to consider the inpacts of illegal activities in
characterizing the wetland functions of Peacock Pond for

pur poses of permtting and enforcenent is another nmatter.)

| nternal inconsistency

101. Section 163.3177(2) requires: "The severa

el ements of the conprehensive plan shall be consistent
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." Rule 9J-5.005(5) repeats this adnmonition in
subparagraph (a), and subparagraph (b) adds: "Each map
depicting future conditions nmust refl ect goals, objectives,
and policies within all elements and each such map nust be
contained within the conprehensive plan."

102. In contrast to determ nations under Section
163.3177(10(a) as to whether a | ocal conprehensive plan is
consistent with a state or regional policy plan, there is no
reason to insist that all objectives and policies of a plan
"take action in the direction of realizing" the other
obj ectives and policies of the same plan. The neani ngf ul
gquestion is whether objectives are in conflict with each
other; if not, they are coordinated, related, and consistent.

103. Petitioners argue that the FLUM Anendnent is
internally inconsistent with the Conservation Map and Nat ural
Resource Map in the Conservation Element and with the Future
Equestrian Circulation Map in the Equestrian Preservation
El ement of the Village's plan. See Findings of Fact 39-40,
supra. On its face, the FLUM Amendnent may appear to be sone
conflict with those other maps. But the Conservation Map and
Nat ural Resources Map nerely | abel the site "Peacock Pond
Nat ural Reserve"; the map |l egends identify the site as
"Wet | ands/ Possi bl e Wetl ands” on the Conservati on Map and as

"Enmergent Wetl ands" on the Natural Resources Map. |In
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addition, the Village's plan does not define either "natural
reserve" as used in the Conservation Map and Natural Resources
Map or "natural preserve" as used in the Equestrian
Circulation Map, and the significance of the use of those
terns, as they relate to the FLUM is not clear. For those
reasons, a determ nation that the maps are not in conflict is
not beyond fair debate.

104. Petitioners also argue that the FLUM Anendnment is
i nconsistent with various GOP's in the Infrastructure El enent
(drainage) and in the Conservation El enment (natural resources
el ement) of the Village's conprehensive plan. But Petitioners
failed to prove any such inconsistencies.

Nat ur al Resources

105. Petitioners argue that the FLUM Anendnent is
i nconsistent with Section 163. 3177(6)(d), Rule 9J-5.006(3),
and Rule 9J-5.013. But, as with the siml|ar data and anal ysis
argument, the Village was not required to plan to protect
natural resources based on facts as they used to exist. See
Concl usi on of Law 100, supra.

Site Suitability

106. Rule 9J-5.006(2) requires that |and be suitable for
desi gnated | and uses, and Rule requires that |and uses be
coordi nated with appropriate topography, soil conditions, and

the availability of facilities and services for drainage and
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stormwater treatnment. But Petitioners did not prove
i nconsi stency with those rul es.

107. Peacock Pond contains wetlands and has soils which
are "constrained" for devel opnent and the use of septic tanks.
It is lowand in its natural state was flooded and
hydr ol ogically connected to the Florida Evergl ades. But
exi sting conditions are quite different now, and Petitioners
did not prove beyond fair debate that Peacock Pond is
unsui tabl e for designation as Residential B on the Village's
FLUM

St ate and Regi onal Policy Pl ans

108. Petitioners argue that the FLUM Anendnent is
inconsistent with the State Conprehensive Plan for various
reasons but primarily because the State plan requires |ocal
governnments to ensure that growth does not adversely affect
public health, to protect and conserve wetlands, and to
prohi bit the destruction of habitat for endangered speci es.
Section 187.201(6), (10), and (16).

109. Petitioners also argue that the FLUM Anendnent is
inconsistent with the Treasure Coast Strategic Regional Policy
Pl an for various reasons but primarily because the regional
pl an requires | ocal governments to protect wetlands unl ess

t hey cannot be restored.
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110. Section 163.3177(10) provides that a | ocal
government's conprehensive plan is "consistent” with the state
and regional policy plan if the local plan is "conpatible
with" and "furthers"” such plans. It also defines the phrase

"conpatible with" as meaning "not in conflict"” and defines the
term"furthers” to nmean "take action in the direction of
realizing goals or policies of the state or regional plan."

In addition, in making these determ nations, the state and
regi onal plans "shall be construed as a whole and no specific
goal and policy shall be construed or applied in isolation
fromthe other goals and policies in the plan. "

111. As conpared to Chapter 9J-5, the state plan sets
out general planning goals and policies. Unlike Chapter 9J-5,
they do not establish "mnimumcriteria"; rather, if a plan
woul d appear to violate a provision of the state plan, a
bal anced consi deration nust be given to all other provisions
of both the state and |l ocal plan to determ ne whether a | ocal
conprehensive plan is consistent with the state plan. In
addi tion, many of the provisions of the state plan apply to
the State of Florida and its agencies in planning on the state
| evel , as opposed to | ocal governnents. Rarely will a | ocal

pl an violate the state plan if it does not also violate the

appl i cabl e Chapter 9J-5 "mininumcriteria." See Heartl and
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Envi ronnmental Council v. DCA, DOAH Case No. 94-2095GM 1996 W

1059751 (Fla.Div. Adm n. Hrgs.)

112. Regional planning council policy plans are simlar
to the state conprehensive plan. They set out general
pl anni ng goals and policies for the region. They do not
establish "mnimumcriteria.”

113. Using these |egal standards, Petitioners did not
prove any inconsistency with either the State or regional
pl ans.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnent of Community Affairs
enter a final order finding the Village's FLUM Amendnent
LUPAL1- 2000/ 04, adopted on Decenmber 12, 2000, by ordi nance
nunmbers 2000-27, 2000-30, 2000-31, "in conpliance."

DONE AND ENTERED t his 2nd day of October, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAWRENCE JOHNSTON

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 2nd day of October, 2001.

COPI ES FURNI SHED

Terrell Arline, Esquire
1000 Friends of Florida
808 Greenbriar Drive

Lake Park, Florida 33403

Shaw P. Stiller, Esquire
Departnment of Community Affairs
2555 Shumard Gak Boul evard

Tal | ahassee, Florida 32399-2100

Thomas G. Pel ham Esquire

Thomas G Pel ham Law O fices

909 East Park Avenue

Tal | ahassee, Florida 32301-2646

M chael P. Donal dson, Esquire
Carlton Fields, P.A

215 South Monroe Street, Suite 500
Post Office Drawer 190

Tal | ahassee, Florida 32301

Christine P. Tatum Esquire
Village of Wellington

14000 Greenbriar Boul evard

Wel lington, Florida 33414-7615

Cari L. Roth, General Counsel
Departnment of Conmunity Affairs

2555 Shumard Oak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Steven M Seibert, Secretary
Departnment of Community Affairs

2555 Shumard Gak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Reconmended Order should be filed with the agency that will

issue the final order in this case.
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